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he New Jersey Supreme Court has ruled that
water damage to completed and non-defective
portions of property constructed by a general
contractor, unexpectedly and unintentionally
Caused by negligent work of a subcontractor
during the construction, constitutes 'property
damage" caused by an "occurrence" for
purposes of the 1986 ISO commercial general
liability policy form. Cypress Point Condo.
Assn, Inc. v. Adria Towers, L.L.C. A-13/1415, 076348 (N.J. Aug. 4, 2016).
In Cypress Pornt, d condominium association
filed suit against developer and general
contractor entities that had constructed a
multi-unit condominium building, alleging that
defective construction had resulted in damage
to common elements of the building. The work
that was alleged to be defective was performed
by subcontractors. The common element
damage alleged included allegations of damage
to construction work that had not been
performed defectively.
Insurers of the
developer and general contractor disclaimed
coverage, saying, among other things, that
because the suit consisted of alleged damage
to property built by the developer and general
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contractor, the alleged damage was not on
account of "property damage" caused by an
"occurrence". The trial court granted summary
judgment to the insurers, holding that the
faulty work of the subcontractor causing
damage to the work product of the developer
and general contractor did not constitute
"property
damage"
caused
an
by
"occurrence". The Appellate Division reversed,
finding that alleged costs, other than costs for
the repair or replacement of the defective work
itself, constituted "consequential" damage that
was an "occurrence" for purposes of coverage.
Cypress Pornt Condo. Assn, Inc. v. Adria
Towers, L.L.C., 441 N.l. Super. 369, 379 (App.
Div. 2015).
In affirming the Appellate Division, the New
Jersey Supreme Court noted that the policies
in question defined an "occurrence" as an
"accident, including continuous or repeated
expusure lc~ substantially the same general
conditions." The policies did not define
"accident".
The
Court,
relying
on
interpretation
of
similar
provisions
in
homeowners'
policies,
concluded
that
"accident` "encompasses unintended and
unexpected
harm
caused
by
negligent
conduct." Because there was no indication in
the record before the Court that the
subcontractors intended to cause damage, "the
result
of
the
subcontractors'
faulty
workmanship here - consequential water
damage to the completed and non-defective
portions of Cypress Point' was determined to
be an
"accident", and
therefore
an
"occurrence". The Court concluded that this
interpretation was consistent with the use of
an exception in the exclusion for property
damage to the policyholder's work if the
damaged work or the work out of which the
damage
arises
is
performed
a
by
subcontractor.
The Court noted that that the finding of
"occurrence" results in coverage only "so long
as the other parameters set by the policies are
met." For instance, the Court cited with
approval a decision stating that if an insurer
wishes to exclude coverage for damage to a
policyholder's work product, this "can be done
simply by either eliminating the subcontractor
exception or adding a breach of contract
exclusion." Thus, even if damage to a general
contractor's work product caused by defective
work of a subcontractor is an "occurrence",
courts will continue to be confronted with
q uestions of coverage based on other
provisions
of
policies
the
and
the
circumstances of the alleged damage.
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New Jersey Appellate Court Holds That
Provision Limiting An Employee's Right to
Sue A Third Party Is Unenforceable
On August 22, 2016 the New Jersey Appellate
Division issued a published opinion in Vitale v.
Schering-Plough Corp., A-1156-14T4. The
court holds an agreement by an employee not
to sue third-parties for workplace injuries is
unenforceable and against public policy.
In Vita/e, plaintiff was employed by a security
firm. The security firm provided security
services to Schering. While working at a
Schering facility, plaintiff suffered injuries
w hen he allegedly fell down stairs. Schering
was in control of and responsible for the
m aintenance and repair of the stairs.
Plaintiff was required to sign a document
entitled "Worker's Comp Disclaimer." The
document included language stating ".
in
consideration of [the security firm] offering me
employment I hereby waive and forever
release any and ail rights that i may nave to
make a claim, or commence a lawsuit, or
recover damages or losses from or against any
customer (and the employees of any customer)
of [the security firm] to which I may be
assigned, arising from or related to injuries
w hich are covered under the Workers'
Compensation statutes." Plaintiff did not recall
reading or signing the document, or receiving
any explanation regarding it.
Plaintiff
received
workers
compensation
benefits and he filed a third party liability suit
against Schering.
Schering
moved
for
summary judgment relying an the waiver. The
trial court denied summary judgment. The
trial court also denied Schering's request for a
comparative fault jury charge. The jury found
Schering's negligence caused plaintiff's injuries
and awarded him $900,000.
On appeal, Schering, citing out of state cases
enforcing similar waivers, argued that the
waiver was enforceable as it did not preclude
or limit plaintiff`s remedy for workplace injury,
Rather, it limited plaintiff's remedy to workers
compensation. Plaintiff argued that the waiver
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violated public policy because it required him
to waive his recognized right to recover from a
third party and to the extent that it precluded
recovery for reckless or intentional conduct.
Finding that the waiver violated public policy,
the court reasoned that when he signed the
waiver, plaintiff "was unaware of the risks he
was undertaking" and "he could not have
known of the working conditions he might
encounter" while working at the premises of
his employer's customers. The court noted
that exculpatory clauses are not viewed
favorably and that the waiver created a
"disincentive" for Schering to maintain a safe
workplace for contractors working on its
premises. To the extent that the waiver
precluded a claim based on reckless or
intentional conduct it was similarly against
public policy as such claims are exempt from
the workers compensation. The court noted
that New Jersey recognizes the concept of dual
or joint employment in which an employee
may be viewed as having two employers,
neither of which cannot be subject to a
negligence action for work related injuries
(subject to contractual indemnification rights
between them}, However, where the elements
of joint employment are not shown, the
employee can sue the alleged joint employer
for negligence for work related injuries. The
waiver would preclude that such a suit.
Finally, the court reversed the trial court's
refusal to give a comparative negligence jury
charge and remanded ror a new trial on liability
only.
Employers seeking to curtail employees' rights
to sue third parties for workplace injuries
should carefully consider whether such efforts
will be enforceable.
HKMP has experienced employment practice
attorneys who regularly represent and advise
management and employers.

New ]ersey's Recent Treatment of
Arbitration Agreements
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Although the federal
government favors
arbitration as an alternative dispute resolution
tool, New Jersey courts have recently thwarted
enforcement of arbitration provisions in
consumer contracts. In Kleine v. Emeritus at
Emerson, No. A-4453-14T3 (App. Div. June 9,
2016) (unpub.), the Appellate Division
reversed an order compelling arbitration of
plaintiff's personal injury claims per an
arbitration provision in the patient's admission
agreement. Despite the U.S. Supreme Court
broadly construing the Federal Arbitration Act,
the panel concluded New Jersey law controlled
w hether there was a meeting of the minds and
whether the patient clearly and unambiguously
consented to arbitration. After strongly
q uestioning
the
arbitration
provision's
conscionability, the panel found there was no
meeting of the minds because the parties'
designated
arbitration
forum,
American
Arbitration Association, was purportedly no
longer available and no alternative forum was
identified by the contract.
The Appellate Division in Souza-Bastos v.
Federal Auto Brokers, Inc. t/a BM Motorcars,
No. A-1594-15T3 (App. Div. June 10, 2016}
(unpub.) affirmed a denial of a motion to
dismiss a consumer contract dispute over the
purchase of a car in favor of binding
arbitration. Despite plaintiff signing documents
with arbitration provisions, the denial was
affirmed because of discrepancies between the
different clauses which the panel deemed
"hopelessly
confusing
to
the
average
consumer." The panel was concerned a
consumer
would
not
apprehend
the
documents' essential terms and would not
understand how to arbitrate a claim.
The New Jersey Supreme Court held in
Annemarie Morgan v. Sanford &rown Institute,
No. 075074, A-31-14 (2016) that the
arbitration and delegation provisions of a
student
enrollment
agreement
were
unenforceable as contra New Jersey contract
principles set forth in Afalese v. U.S. Lega/
Services Group, 219 N.J. 430, 436 (2014).
First, the agreement did not explain that
arbitration was a substitute for the right to file
suit so the student plaintiffs could not provide
informed assent to arbitrate. Second, the
enrollment agreement did not possess "a
clearly identifiable delegation clause" assigning
to an arbitrator the decision as to whether a
dispute between the parties would be subject
to arbitration.
J ustice Patterson's dissent in Morgan argued
that the matter concerned a procedural
q uestion subject to federal law of whether
plaintiffs preserved or waived their argument
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that the parties' arbitration agreement did not
clearly and unmistakably assign the issue of
arbitrability to an arbitrator. Since the plaintiffs
did not challenge the provision before the trial
court, before the Appellate Division, or in the
petition for certification to the New Jersey
Supreme Court, Justice Patterson concluded
they were barred from doing so by the U.S.
States Supreme Court's holding in Rent-ACenter, W., Inc. v. Jackson, 561 U.S. 63, 7476 (2010).
These cases caution companies dealing with
New Jersey consumers when incorporating
arbitration provisions into agreements. Hardin,
Kundla, McKeon, & Poletto has attorneys who
can discuss the nuances of drafting and
litigating the enforceability of arbitration
provisions. Our attorneys can
discuss
consideration of the forum in which to litigate
arbitration provisions and whether a federal
judge may be more inclined to compzl
arbitration. See, Alton v. Verizon N.J., Inc_, No.
15-6533, 2016 U.S. Dist. LEXIS 64610 (D.N.J.
May 17, 2016)(unpub.).

N7 Appellate Division Reverses Waters —
Charitable Immunity Act Analysis Returns
to Status Quo
On August l5, 2016, the Appellate Division
issued an unpublished decision Walters v.
YMCA, reversing the trial court's denial of the
YMCA's motion for summary judgment based
upon the New Jersey Charitable Immunity Act,
N.J.S.A. 2A:53A-7 ("the Act").
The trial court in Walters held that the YMCA
was not immunized under the Act because it
operated as a "fitness center" and therefore
was not organized exclusively for religious,
charitable or educational purposes. It also
found that the YMCA was not funded
predominantly by charitable donations but
rather was sustained through fees and
government grants. The plaintiff's bar, citing
the Walters trial court decision, convinced
other trial courts to adopt this reasoning.
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Plaintiff, a member of the Newark YMCA, filed
suit claiming that he slipped on a negligently
maintained stair tread. In response, the YMCA
contended that they were immune from
liability under the Act.
The Appellate Court recognized that the Act is
to be interpreted liberally in favor of the entity
seeking immunity. The Court clarified that each
Y MCA branch must be scrutinized on a caseby-case
basis;
not every
YMCA
will
automatically be covered under the Act.
First, the Court held that the YMCA was not
organized exclusively for religious purposes,
despite being founded on Christian values.
Next, the Appellate Panel considered the
education component of the statute. The Court
acknowledged that the YMCA
provides
extensive educational programs promoting
individual
growth,
youth
and
family
development, health, housing, recreation,
education and social direction. The Appellate
Division therefore rejected the trial judge's
characterization of the YMCA as simply "sports
instruction, a gym and a pool." Although
YMCA's educational programs 'easily qualify"
as educational under the Act, the Court held
that the trial court must hold an evidentiary
hearing to determine whether the foregoing
programs area "core aspect" of the YMCA.
The Appellate Division also determined that the
trial judge disregarded evidence demonstrating
chartable ~urr~ses. Sp~4ifica!!,, the YMCA's
charitable endowment, charitable donations,
and charitable trust were overlooked. The
Court noted that accepting fees for services
does not rescind an entity's charitable status.
Although the YMCA made a strong prima facie
showing that it is organized for a charitable
purpose, and is not merely a "fitness center,"
the Court also held that an evidentiary hearing
on this issue is necessary at the trial level.
Hardin Kundla McKeon & Poletto represents
numerous YMCAs and
other charitable
organizations throughout New Jersey. Please
do not hesitate to contact the firm for further
information and analysis of this issue.
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The New York Storm in Progress Rule
Applies When Ice Storm Changes to Rain
Under the storm in progress rule, landowners
in New York are not liable for injuries caused
by an icy condition during an ongoing storm, or
for a reasonable time thereafter. In Sherman
v. New York Stafe Thruway Auth., 27 N.Y.3d
1019 (2016), a close 4-3 opinion, the Court of
Appeals afFirmed the Appellate Division's grant
of summary judgment to the defendant based
upon the storm in progress rule.
At his deposition, the plaintiff testified that an
ice storm occurred the night before his
accident. Moreover, he admitted that an
intermittent wintry mix of snow, sleet, and rain
continued to fall until 6:50 a.m. on the
morning of his accident. At approximately 8:15
a.m., Plaintiff slipped and fell on ice on the
defendant`s property. At the time of Plaintiff's
accident, the temperature remained near
freezing and it was raining.
The Court held that, because the temperature
remained near freezing and rain was falling at
the time of plaintiff's accident, there was a
storm in progress and the defendant was not
liable.
According to the dissenting justices, material
issues of fact existed as to whether the ice
storm ended and if so, whether a sufficient
period of time elapsed after the cessation of
the storm such that the defendant should have
taken steps to remedy the icy condition.
Sherman represents the first time the Court of
Appeals held that "above-freezing rain alone
constitutes a type of storm-in-progress that
would relieve a property owner from taking
any action to clear or maintain the property."
Assuming, arguendo, the Court determined
that the storm ended at 6:50 a.m., summary
judgment would have been warranted on the
basis that the defendant did not have a
reasonable amount of time to notice and
remedy
the
condition.
municipal
For
defendants, a reasonable time is the period
"within which the municipality should have
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taken notice of the icy condition and, in the
exercise of reasonable care, remedied it."
Although the Appellate Division cases do not
specify what constitutes "reasonable time", the
hour-and-twenty-five minute period (from 6:50
a.m. to 8:15 a.m.) should not be considered a
"reasonable time" for the defendant to remedy
the condition. In New York City, landowners
are often allowed to escape liability if they
remedy the icy condition within four hours
after the cessation of the storm.

A Premise Owner's Duty May Extend
Beyond Spouses In Toxic Tort Exposure
Cases
The New Jersey Supreme Court, in responding
to a certified question from the Third Circuit
U.S. Court of Appeals, in the matter of
tsrenda Ann Schwartz v. Accuratus Corp.,
ruled that a premise owner's duty in a
household toxic tort loss may extend beyond
spouses, after an assessment weighing factors
to determine '~foreseeability, fairness, and
predictability". The facts in Schwartz were
such that plaintiff alleged exposure to
beryllium from her boyfriend and a roommate
causing chronic beryllium disease.
The issues certified to the New Jersey Supreme
Court were whether the premise liability
household exposure rule decided in 2006 in
Olivio v. Owens-Illinois may extend beyond
providing a duty of care to the spouse of a
person exposed to toxic substances while on
land owners premise and if so what are the
limits on the liability and the associated scope
of duty. In response, the New Jersey Supreme
Court considered Olivio and stated that they
could not 'define the contours of duty owed to
others in a take-home toxic tort action through
a certified question of law" instead fairness
requires a case-by-case assessment in toxic
tort matters.
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The Supreme Court stated "tort law is built on
a case-by-case basis based on the facts
presented.
." and that "this Court has
recognized, time and again, the evolution of
case law must reflect the simultaneous
evolution of societal values and public policy."
The Olivio case did not suggest that duty
remain static in toxic tort cases nor did it
suggest that duty was to limited to a familial
relationship. Facts assessing the relationship
of parties are important.
Accordingly, although Olivio "addressed the
paramount importance of foreseeability", also
to be considered in any analysis is
"considerations of fairness and policy" in the
assessment of foreseeable
predictability
including: (1) the relationship between the
premise owner's employee and the plaintiff as
well as the relationship between the defendant
and the plaintiff; (2) the opportunity for
exposure to the dangerous substance and the
nature of the exposure that causes the risk of
injury; (3)
knowledge
the
of
the
dangerousness assessed at the time of the
exposure. Further, "in non-strict liability
negligence actions, the dangerousness of the
toxin, how it causes injury, and reasonable
precautions to protect against a particular
toxin.
." are relevant. Although chance
encounters should not suffice to create duty,
there is no "bright line" as to duty in takehome toxic tort matters.

New Jersey Appellate Division Reverses
Trial Court Disclosure Of Workers
Compensation Medical Records
Plaintiff counsel in an asbestos action, served
a broad discovery request for workers
compensation medical records of Union
Carbide Company (UCC) employees. Decedent
was not a UCC employee; but rather made
deliveries to the plant. In response to the
request, UCC sought a protective order to
restrict dissemination. Plaintiff's counsel
however sought the records to be used in
future cases. Although Trial Judge Anna
Viscomi entered a protective order redacting
social security numbers and inter alia
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requiring
notification
to
former
the
employees, if they failed to object or
respond they were deemed to have waived
their privacy interest. In an unpublished
opinion issued April 20, 2016, the New Jersey
Appellate Division reversed the trial court
citing privacy interests under N.J.S.A. 34:15
-128.3 prohibiting disclosure of workers
compensation records unless 'the information
is provided in a manner which makes it
i mpossible to identify any claimant."
Seymoure v. A.O. Smith, et al ,Docket No.
A-3967-14T3.
In Seymoure,
the
Appellate
Division
acknowledged
that
N.J.S.A
34:15-62
requires all workers compensation hearings be
open to the public , but it does not follow that
participating in such a hearing forfeits all
expectation of privacy in the medical records
introduced. Since the trial court order in
Sey~rivure failed to adequately protect privacy
interest of UCC former employees who failed
to timely abject, their medical records could
potentially be used in other litigation, without
limitation. The
matter
was therefore
remanded for entry of a more comprehensive
protective order recognizing N.J.S.A. 34:15
-128
prohibits
disclosure
of
workers
compensation records unless all personal
identifying information has been removed.
The protective order should therefore allow
for redaction unless the individual specifically
consents to use in litigation. Further, should
plaintiff seek disclosure of medical records
w hich could possibly identify the former
employee and that individual has not
consented to disclosure than the trial judge
should
only
order
production
after
consideration of factors set forth in Doe v.
Poritz, 142 N.J. 1, 88 (1995) namely: (1)
type of record; {2) information contained
therein; (3) potential for harm in any
subsequent non-consensual disclosures; (4)
injury from disclosure; (5) adequacy of
safeguards
to
prevent
unauthorized
disclosure; (6) degree of need for access; (7)
whether there is an express statutory
mandate or
articulated public interest.
Expediting asbestos cases does not outweigh
privacy interests employees have in their
medical records.
-., 7
.~
T
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For over thirty years, Hardin, Kundla, McKeon & Poletto has provided
an integrated association of professionals committed to attaining clients'
goals through quality service, pragmatic guidance and thoughtful
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